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statement.. 

This is an appeal from a decree of the Supreme Court of 
the District of Columbia in a suit filed by the executors of 
the estate of the late James McDonald for the construction 
of certain clauses of his will. 


♦Indicates pages of original record. 
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The testator died in AVashington, D. C., January 13, 1916, 
leaving .a will in his own handwriting executed in London, 
England, June 26, 1913 (R., 7-11), and a codicil thereto 
executed in New York city on April 14, 1914 (R., 12-14), 
which were both admitted to probate in the Supreme Court 
of the District of Columbia holding a probate court, and 
letters testamentary issued thereon to Lawrence Maxwell and 
the Fulton Trust Company of New York, executors named 
therein, who duly qualified and are now administering the 
estate. 

The testator left survmng him his widow, Charlotte Jane 
Isabelle McDonald, who was his second wife, and to whom 
he was married in London in the year 1903 (R., 32); a son 
and sole heir-at-law, James McDonald, Jr.; his wife, Beulah 
McDonald, and an infant son, all of whom, together with 
xVrthur B. Campbell, the son of the widow, by her former 
marriage, and a second infant son of James McDonald, Jr., 
born subsequent to the death of the testator, but who was in 
being at the time of his death, were named as defendants 
in the bill filed bv the executors on June 12, 1915. 

Previous to his second marriage the testator executed an 
ante-nuptial agreement with the appellee Charlotte Jane 
Isabelle McDonald (R., p. 15), which is now in full force 
and effect, and the validity of which is not questioned in 
this suit. 

Separate answers on behalf of all the defendants were 
filed, including that of the guardian ad litem for the infant 
children' of James and Beulah McDonald, and after testi¬ 
mony had been taken to prove the averments of the bill 
the case was argued by counsel for the respective parties be¬ 
fore Mr. Justice Anderson, who in a written opinion con¬ 
strued paragraphs G and H of the will in favor of the con¬ 
tention of the widow and against the contentions of the ex¬ 
ecutors and the testator’s son (R., 30-36). 

Immediately after the opinion was filed counsel for ap¬ 
pellants called the court’s attention to certain statements of 
fact contained therein which they averred were not sup- 
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ported by the record; whereupon the court filed a supple¬ 
ment to his opinion, which, without striking out or chang¬ 
ing the statements complained of, stated that ^^if the matters 
of fact now suggested by counsel were material as affecting 
the construction of the will, such matters of fact should be 
properly brought into the record by amendments of the 
pleadings supported by proof’ (R., 36-37). Thereupon the 
plaintiff produced additional evidence, as suggested by the 
court, and the original decree was vacated for the purpose 
of introducing the same (R., 41); whereupon, without 
changing his previous opinion, the court entered a new 
and final decree (R., 41-43). 

From this final decree the executors (plaintiffs below), 
the guardian ad litem of the infant defendants, and the de¬ 
fendants James McDonald, Jr., and Beulah McDonald, his 
wife, appealed to this court (R., 43), but assign as erroneous 
only so much of the decree as construed the provisions of 
items G and H of the will, which are as follows: 

'^(G) I bequeath to my wife Charlotte Jane Isa¬ 
belle—if she sunives me six hundred shares (600) 
of the stock of the Standard Oil Co. of New Jersey 
and a pro rata (600/983,383) of the stocks of all 
the companies formerly subsidiaries of said Standard 
Oil Co. of New Jersey stocks of which I am the owner 
at the time of my death. This is in addition to the 
one hundred and fifty thousand dollars ($150,000) 
due to her from me under our ante-nuptial agree¬ 
ment. ♦ ♦ ♦ 

(H) I bequeath to my wife—Charlotte Jane Isa¬ 
belle—^in trust for her son Arthur B. Campbell two 
hundred (200) shares of the stock of the Standard 
Oil Co. of New Jersey and a pro rata (200/983,383) 
of the stocks of all the companies formerly subsidiary 
to the said Standard Oil Co. of New Jersey of which I 
am owner of stocks at the time of my death. She 
may pay over to him any part or all of both interest 
and principal as she may deem desirable—^until he 
reaches the age of thirty years when she must pay 
over to him the entire amount then remaining in the 
fund^’ (R., 8, 9). 
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Statement of Facts. 

The facts upon which the controversy arises are not dis¬ 
puted, hence we have adopted substantially the concise and 
impartial statement contained in the brief for the executors. 

The testator had been for many years an official of the 
Standard Oil Company of New Jersey, and at the time of 
his death and for some time prior thereto was the London 
representative of that company. 

Under a bill in equity filed by the United States in the 
Circuit Court of the United States for the Eastern District 
of Missouri against the Standard Oil Company of New 
Jersey and certain subsidiary companies it was held that the 
stocks of these subsidiary companies were acquired and held 
by the Standard Oil Company of New .Jersey by virtue of an 
illegal combination in violation of the Sherman Anti-trust 
Act of 1890, and the court entered a decree of injunction, 
which provided, however, that the Standard Oil Company 
of New Jersey was not prohibited from distributing ratably 
to its shareholders the shares to which they were equitably 
entitled in the stocks of the said subsidiary companies. This 
decree is set forth at length in 173 Fed. Rep., 197 et seg. 
(R., 3, 57). On appeal to the Supreme Court of the United 
States this decree was affirmed (221 U. S., 1). 

Thereafter, and on or about December 1, 1911, said 
Standard Oil Company, pursuant to said decree, distributed 
to its stockholders of record on the 1st day of September, 
1911, the shares of stock in companies formerly subsidiaries 
of the Standard Oil Company of New Jersey, set forth upon 
the list prepared by the Assistant Comptroller of that com¬ 
pany and appearing in the record at pages ’*'107 and ♦108. 
Prior to making such distribution the S^dard Oil Com¬ 
pany, under date of November 15, 1911, sent to each of its 
stockholders a printed circular showing the number of shares 
in such subsidiary companies to which each share of the 
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capital stock of the Standard Oil Company of New Jersey 
was entitled in such distribution (R., *90-2, *110). 

The Standard Oil Company of New Jersey had outstand¬ 
ing at that time 983,383 shares of stock and distributed its 
holdings of shares in said subsidiary companies ratably 
among its stockholders in accordance with said circular. 

At the time of this distribution the testator was, and had 
been since 1906, the owner of 2,478 shares of the stock of 
the Standard Oil Company of New Jersey, and received 
in such distribution the proportion of shares in subsidiary 
companies set forth in Exhibit E with the plaintiffs’ orig¬ 
inal bill, namely, 2,478/983,383ds of the holdings of the 
Standard Oil Company of New .Jersey in the subsidiary com¬ 
panies (R., 16, *30). 

In 1906 the testator had deposited said 2,478 shares of 
stock with the Fulton Trust Company of New York, to¬ 
gether with other stocks and securities, and said shares re¬ 
mained in the custody of said trust company from that 
time until his death. The trust company received from 
the testator, through the mail, the circular dated November 
15, 1911, issued to the stockholders of the Standard Oil 
Company, upon which the testator had calculated in black 
ink the proportion of subsidiary shares to which he thought 
he was entitled in such distribution (R., 50, *90-2). His cal¬ 
culation was revised by Vice-President Reighley of the trust 
company, who made his corrections thereon in pencil. The 
original circular so received and corrected was introduced in 
evidence, and is important because of the light it sheds 
upon the question involved in this appeal. 

Between the date of said distribution and the date of his 
death the holdings of the testator were greatly increased by 
stock dividends which he received from said subsidiary com¬ 
panies, and by purchases of stock in said companies which 
he made in the exercise of rights given him to subscribe to 
the stock of certain subsidiaries at par. These accretions 
were* delivered to the Pulton Trust Company, and the amount 
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thereof is shown upon Exhibit D with the deposition of Mr. 
.ileighley (R., *98), from which it will appear that from 
the date of said distribution to the date of his death the 
testator had made cash investments in the stock of said 
subsidiary companies by exercising such subscription rights, 
aggregating $100,512.68 (R., *98, ’•'100). With the ex¬ 
ception of these accretions and the sales of the fractional 
shares and the stock of the Waters-Pierce Oil Company the 
testator^s holdings in the stocks of companies, formerly sub¬ 
sidiaries of the Standard Oil Company of New Jersey, re¬ 
mained unchanged to the time of his death. 

At his death the t^tator owned and the Fulton Trust 
Company held for him the shares of stocks in companies 
formerly subsidiaries of the Standard Oil Company of New 
Jersey shown upon Exhibit C with the plaintiffs^ original 
bill (R., 14). 

Since the death of the testator his executors have received 
from the shares of stock in the Standard Oil Company of 
New Jersey and from companies formerly subsidiaries of 
that company the dividends in cash and in stock shown 
upon Exhibit C with the deposition of Mr. Reighlev (R. 
*93-7). 

In the bill filed by the executors it w^as averred that 
Mrs. McDonald claimed in her owm behalf and as trustee 
for her son, in addition to the 600 and 200 shares, 
respectively of the Standard Oil Co. the number of 
shares in subsidiary companies to which said 600 and 
200 sh.ares w'ere entitled in the distribution of 1911. 
James McDonald, Jr., and his wife, by their answers, 
conceded and do now concede that such was the tes¬ 
tators intention, and that Mi’s. McDonald, the wndow, is 
therefore entitled to receive under paragraphs G and H in 
her indmdual and fiduciary capacity precisely what the bill 
originally alleged she herself claimed, to wit, ^^600 shares 
(and 200 shares) of the stock of the Standard Oil Company 
of New Jersey and also, the shares of stock of said subsidiary 



companies being the shares to which 600 shares (and 200 
shares) of Standard Oil Company of New Jersey were en¬ 
titled under said distribution in December, 1911, and of 
which said testator was the owner at the time of his death/’ 
The appraised value of said 600 shares, and 200 shares as 
shown by the inventory filed by the executors in the pro¬ 
bate proceedings, was $240,000, and $80,000, respectively, 
at the rate of $400 a share, and tlie executors filed with their 
bill as Exhibit F (R., *31) a statement of the shares of 
stock in subsidiary companies to which 600 and 200 shares 
of Standai'd Oil Company of New Jersey were entitled in the 
distribution of December, 1911, the value thereof, as shown 
by said statement, being $301,398.52 and $100,466.17 
respectively. The answer of Mrs. McDonald, individually 
and as trustee for her son, enlarged this claim to include a 
similar ratable proportion in all of the shares in subsidiary 
companies which the testator had acquired either as stock 
dividends or by purchase through subscription rights, or in 
anv other manner, between the date of said distribution in 
December, 1911, and the date of his death in January, 1915, 
excepting the shares in the Waters-Pierce Oil Company and 
the fractional shares which he had disposed of. 

The court below construed the pro\dsions of Items G and 
H of the will in accordance with the enlarged claim of the 
widow, and held that she was entitled as such individually 
to 600 shares and as trustee for her son to 200 shares of 
the capital stock of the Standard Oil Company of New 
Jersey, and gave to her in her individual and fiduciary 
capacities, in addition thereto, 600/2478ths and 200/2478ths, 
respectively, of all the' shares of stock in companies formerly 
subsidiary to the Standard Oil Company of which the testa¬ 
tor was the owner at the time of his death (Op., 30; Decree, 

41). 

To that portion of the decree embodying this construc¬ 
tion of these items of the will the appellants assigned the 
following errors: 
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Assignments of Error. 

I. The construction placed by the court in said decree 
upon paragraphs G and H of the last will and testament of 
James McDonald, deceased, is erroneous in law and con¬ 
trary to the evidence. 

II. The construction placed by the court in said decree 
upon said paragraphs G and H of said last will and testa¬ 
ment of James McDonald, deceased, is contrary to the true 
intent and meaning of said testator. 

III. Because by said decree the court holds that said tes¬ 
tator by clause G of his last will and testament, in addition 
to the six hundred (600) shares of the stock of the Stand¬ 
ard Oil Company of New Jersey therein specifically be¬ 
queathed to his widow, Charlotte Jane Isabelle McDonald, 
also bequeathed and intended to bequeath to her 600/2478ths 
of all of the shares of stock in companies formerly sub¬ 
sidiaries of said Standard Oil Company of New Jersey of 
which he was the owner at the time of his death. 

IV. Because by said decree the court holds that said 
testator, James McDonald, by clause H of his last will and 
testament, in addition to the two hundred (200) shares of 
the stock of the Standard Oil Company of New Jersey therein 
specifically bequeathed to his widow, Charlotte Jane Isabelle 
McDonald in trust for her son Arthur B. Campbell*, also be¬ 
queathed and intended to bequeath to her in such capacity 
200/2478ths of all of the shares of stock in companies for¬ 
merly subsidiaries of said Standard Oil Company of New 
Jersey of which he was the owner at the time of his death. 

V. Because by said decree the court construes clause G 
of said last will and testament to bequeath to the testator^s 
widow 600/2478ths of the shares of stock in companies for- 
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merly subsidiaries of the Standard Oil Company of New 
Jersey which the testator had acquired by the declaration 
of stock dmdends by said subsidiary companies after De¬ 
cember, 1911, when said subsidiary stocks were distributed 
by the Standard Oil Company to its stockholders. 

Yl. Because bv said decree the court construes said clause 
H of said last will and testament to bequeath to the tes¬ 
tator's widow in trust for her son Arthur B. Campbell 
200/2478ths of the shares of stock in companies formerly, 
subsidiaries of said Standard Oil Company of New Jersey 
which the testator had acquired by the declaration of stock 
dividends by said subsidiary companies after December, 1911, 
when said subsidiary stocks were distributed bv the Stand- 
ard Oil Company to its stockholders. 

VII. Because bv said decree the court construes said 
clause G of said last will and testament to bequeath to the 
testator's widow 600/2478ths of the shares of stock in com¬ 
panies formerly subsidiaries of said Standard Oil Company 
of New Jersey which the testator, in the exercise of sub¬ 
scription rights granted to him by said subsidiary companies, 
had purchased after December, 1911, when said stocks were 
distributed by the Standard Oil Company of New Jersey 
to its stockholders. 

VIII. Because bv said decree the court construes said 

V 

clause H of said last will and testament to bequeath to the 
testator’s widow in trust for her son Arthur B. Campbell 
200/2478ths of the shares of stock in companies formerly 
subsidiaries of said Standard Oil Company of New Jersey 
which the testator, in the exercise of subscription rights 
granted to him by said subsidiary companies, had purchased 
after December, 1911, when said stocks were distributed by 
the Standard Oil Company of New Jersey to its stockholders. 


2e 


10 


IX. Because bv said decree the court holds that all divi- 
dends declared and paid since the death of said testator 
upon the shares of stock in companies formerly subsidiaries 
of said Standard Oil Company of New Jersey shall attach 
to the shares of stock in said subsidiary companies which 
the court decreed said Charlotte Jane Isabelle McDonald, 
indi\idually and as trustee, to be entitled to under para¬ 
graphs G and H of said last will and testament. 

The Question Involved. 

The single question involved upon this appeal is whether 
Mrs. McDonald, the T\idow, in her individual and fiduciary 
capacity, as trustee for her son, is entitled not only to a 'pro 
Tata (600/983,383 and (200/983,383, respectively) of the 
stocks of all companies formerly subsidiary to the Standard 
Oil received bv the testator under the distribution in Decern- 

V 

ber, 1911, but whether she is also entitled to a pro rata of 
all additional shares of such former subsidiaries acquired by 
the testator, either as stock dividends, by purchase for cash 
tmder subscription rights, or in any other manner, after the 
distribution in 1911 and prior to the testator’s death in Jan- 
uarv, 1915. 

In other words, do the bequests under paragraphs G and 
H of the will, which are conceded by all the parties to be 
specific legacies, include a p^'o rata of all stock dmdends and 
subscription rights declared after the date of distribution in 
December, 1911, and before the death of the testator in Jan¬ 
uary, 1915? 
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ARGUMENT. . 

The rule is well settled that dividends belong to the owner 
of the stock at the time the dividend is actually declared, 
ELnd in the absence of an expressed agreement to the con¬ 
trary do not pass as an incident of the stock, even though 
the dividend is payable at a future date. 

In Hill vs. Newichawanick Co. (8 Hun., 463), where 
there was a transfer of stock subsequent to the declaration 
of a dividend but before its time for payment, the court 
said: 

^^It [the dmdend] would not be transferred to a 
subsequent purchaser of the stock without special 
agreement, nor was it necessary that it should be re¬ 
sented on such sale by special agreement. It was a 
divided share of past earnings, and became, in law, 
a severed indebtedness payable to the then owner of 
the stock, without regard to subsequent transfers of 
such stock.” 

In Cook on Stock and Stockholders (vol. 1, 3d ed., sec. 
539) it is stated: 

legatee of shares takes the stock as it was at the 
time of the testator’s death. All dividends declared 
pre\dous to that event go to the administrator.” 

So also in Spear vs. Hart (3 Robertson, N. Y., 420): ^^div¬ 
idends are not an incident to the stock so as to pass with the 
stock.” 

In Currie vs. White (1 Sweeney, N. Y., 198), the court 
said: 

'It has been conceded by plaintiffs’ counsel that the 
justice who tried this cause was correct in holding that 
dividends declared and additional shares iss^aed, when 
■ declared and issued become the property of those who 
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own the stock, in respect whereof they are decided 
and issued at the time of said issue and declaration, 
and that they are not incorporated in, nor do they 
become a part of, that stock in respect whereof they 
are issued, but are mere profits arising therefrom to the 
then owmers thereof/^ 

Morawetz on Private Corporations (vol. 1, section 468), 
speaking of the payment of a stock dividend, says: 

^‘In substance and effect, it amounts to a distribu¬ 
tion of profits among the shareholders in cash and a • 
subsequent purchase of new shares in the company 
with the sums distributed/’ 

In a note under section 539 of Cook on Corporations, 7th 
ed., the following will be found: 

‘‘The transfer of stock does not transfer passed 
stock di\idends which have been declared, even 
though the stock di\ddend has not been actually de¬ 
livered. City of Ohio vs. Cleveland, etc., R. R., 6 
Ohio State, 489 (1856).” 

In Soehnlein Soehnlein (131 K W., 747; Wise., 1911), 
the court said: 

“As surplus assets .are capitalized by the distribu¬ 
tion so the liabilities are correspondingly increased, 
and the stockholder in one case the same as in the 
other, and to the same extent in the one case as in 
the other, receive something which he can use sepa¬ 
rate and distinct from his previous possession of 
stock—in practical effect, a new thing, whether the 
distribution be in stock or money.” 

So also in Perry vs. Maxwell (17 N. C., 495); 

“Upon a transfer of the stock to a purchaser, di\i- 
dends declared do not follow, unless bargained for, 
and then the purchaser gets them in the name of his 
vendor.” 
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Other authorities to the same effect are: 

Dow vs. Gould, &c., Min. Co., 31 Cal., 629. 

Estate of Libbey, 37 Wash., L. R., 690. 

Phelps vs. Farmers Bank, 26 Conn., 269. 

Central R. Bank Co. vs. Papot, 59 Ga., 342. 
Waterman vs. Allen, 42 Ill. App., 294. 

Goodwin vs. Hardy, 57 Me., 143. 

Balto. & Ohio R. Co. vs. Sewell, 35 Md., 238. 

Foote, In re, 22 Pick., 299. 

Howser vs. Richardson, 90 Mo. App., 134. 

March vs. Eastern R. Co., 43 N. H., 515. 

Hill rs. Newichawanich Co., 8 Hun, (N. Y.), 459. 
Jones vs. Terre Haute R. Co., 57 N. Y., 196. 

The same rule applies between executors ana legatee as 
between transferer and transferee. A legacy takes effect 
only from the death of the testator. 

^‘A legatee of shares takes the stock as it was at the 
time of the testator’s death. All dividends declared 
pre\ious to that event go to the administrator. Divi¬ 
dends during the year when an estate is being wound 
up go with a specific legacy, but not with a general 
legacy.” 

Cook on Corporations, 7th ed., v. 2, p. 1576. 

To the same effect are; 

W^ebster vs. Hale, 8 Vesey, 410, 413. 

Wheeler vs. Northwestern Sleigh Co., 39 Fed.. 348. 

A specific legacy does not carry dividends declared prior 
to the death of the testator, whether cash dividends, stock 
dividends or property dividends. 

Di\'idends declared prior to the death of the testator are 
part of his estate and do not pass under a specific legacy of 
stock, although they are not payable until after the death 
occurs. Re Kemochan, 104 N. Y., 618. 
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The moment the dividend is declared the shareholder 
becomes entitled to it, so that in case he dies before it be¬ 
comes payable, having specifically bequeathed the stock, 
the dividend will belong to the estate and not to the legatee. 
De Gendre vs. Kent, L. R., 4 Eq., 283; 16 L. T., N. S. 694. 

Where a testator bequeaths a certain number of shares of 
stock to a certain person, and between the making of the will 
and the time of the death certificates representing profits are 
issued by the corporation payable at a future day either in 
money or stock, these certificates will not pass to the legatee 
as part of the stock, and the fact that the certificates do not 
become payable until after testator^s death is immaterial. 
Brundage vs. Brundage, 60 N. Y., 544. This ruling was 
expressly placed upon the rule that the will speaks from the 
death of the testator. 

“A legatee of shares of stock is entitled to all divi¬ 
dends declared after the testator^s death, although out 
of the profits earned before, but he is not entitled, 
unless by express pro\fision in the will, to dividends 
declared before the testator's death, although noi pay¬ 
able until afterwards. Such dividends form part of 
the corpus of the estate, and go to the executor.^’ 
Clark & Marshall, Private Corp., p. 1613. 

This rule is also fully sustained in the following cases: 

Thayer vs. Paulding, 200 Mass., 98 (cash dividend). 
Matter of Libbey, 37 Wash. L. Rep., 690 (cash divi¬ 
dend) . 

AVheeler vs. Northwestern Sleigh Co., 39 Fed.. 348 
(cash dividend). 

Lock vs. Venables, 27 Beav., 602 (cash dividend). 
City of Ohio vs. Cleveland, etc., Ry. Co., 6 Oh. St., 489 
(stock dividend). 

Stock in another company is regarded as a cash dividend. 

See: 

Mercer vs. Buchanan, 132 Fed., 505. 

Matter of Rogers, 22 N. Y. App. Div., 432. 
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The same rule has always prevailed in England. 

In the case of Norris vs. Harrison, decided in 1817 (2 
Haddock’s Rep., 268), the testator was at the time of making 
his will possessed, amongst other property, of £11,000 bank 
stock, .which then stood in his o^vn name in the books of the 
Bank of England. In June, 1816, the bank, by virtue of an ^ 
act of Parliament, caused an addition of 25 per cent to be 
made to the capital of every owner of bank stock, whereby 
the £11,000 of bank stock standing in the testator’s name at 
the time he made his will was increased to the sum of £13,750, 
w’hich last-mentioned sum remained in his name at the 
time of his death. 

The question arose in the construction of the will whether 
the additional capital given by the bank in pursuance of the 
act of Parliament after the testator made his will passed to 
the legatees of that stock. 

The vice-chancellor, in deciding that the legatees of the 
£11,000 bank stock did not take the additional capital issued 
by the bank subsequent to the will and before the testator’s 
death, said: 

^Tt is clear that the capital w’as only £11,000 bank 
stock at the time the testator made his will. That 
sum is specifically given by the testator. It has all the 
characteristics of a specific legacy; it is a gift of 'the 
sum of £11,000 capital bank stock, now standing in 
my name in the books of the governor and company 
of the Bank of England.’ Suppose the testator had 
died the next day, only that precise sum standing in 
the testator’s name could have passed. He does not 
bequeath the whole of his bank stock, but only the 
stock ^now standing in my name.’ Did then this 
legacy prospectively pass the new acquisition of cap¬ 
ital stock in June folloTsdng? It is said that this 
£11,000 share of bank stock must be considered as a 
partnership share of so much in the capital of the 
bank; and that the subsequent addition of capital, in 
respect of the £11,000 belongs to the legatee of that 
sum, as in the nature of profit, and follows as an ap- 
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pendage to the £11,000 bank stock given by the 
will. Comparisons require to be watched; they often 
mislead. This is not like a share in a partnership 
concern, where each partner has a right to call for 
an account. It does not appear here when the profits 
accrued to the bank, in respect of which the addi¬ 
tional capital was given. Before the act passed, it was 
illegal in the bank to create an additional capital; 
they were prohibited from increasing their capital. 
Though the testator had forseen that some .advan¬ 
tages would accrue in respect of his capital, yet he 
could not foresee that it would arise in the shape of 
additional capital, for the act which enabled the bank 
to give an additional capital, passed subsequently to 
his will, the will being in May, 1815, and the act 
aftenv'ards passing in June, 1816. Whether the tes¬ 
tator acquired the additional capital under the act of 
Parliament, or by gift, the eff’ect would be the same; 
it could not pass under this legacy. The specific 
legacy is of £11,000 bank stock; and it cannot be 
said that £13,750 bank stock, passes under a legacy 
of £11,000 bank stock. There are no words in the 
will to pass the additional capital to the legatee.'’ 

n 

4 

The question under paragraphs G and H, in the case at 
bar, therefore, resolves itself into one of intention on the 
part of the testator as expressed in the will, which intention 
must, of course, be ascertained in accordance with well-set¬ 
tled rules of testamentary construction, giving to the dis¬ 
puted language, in the absence of a clear intention to the 
contrary, its natural and ordinary meaning. 

These bequests being admittedly specific bequests carry 
such increment, and only such increment, as specific legacies 
carry under the well-settled principles of testamentary law. 

Viewed in the light of the foregoing well-established prin¬ 
ciples, the intention of the testator, with respect to the be¬ 
quests to his widow and to her son by a former marriage, 
under items G and H of his will, we submit is perfectly clear. 

While making most liberal provision for her, in addition 
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to the sum fixed by the antenuptial agreement, which agree¬ 
ment, it should be observed in passing, was in lieu of dower 
and all other claims upon his estate, the testator limits the 
bequest to her and for the benefit of her son in explicit 
terms (1) to 600 shares (and 200 shares) of the Standard 
Oil Company of New Jersey and (2) a pro rata, which he 
is careful to restrict in express terms to ‘‘600/983383’’ and 
“200/983383” of the stocks of all companies formerly sub¬ 
sidiary to the Standard Oil Company of which he was the 
owner at the time of his death. 

It is difficult to conceive how the testator could have more 
accurately expressed the exact proportion of each of his hold¬ 
ings in the stocks of Standard Oil and its former subsidiaries 
which he desired his widow to receive than the expression 600 
shares of the one “and a pro rata 600/983383” of the others. 

Nevertheless, the learned court below. adopting the con¬ 
tention of Mrs. McDonaldj the widow, held that the clear in¬ 
tention of the testator was to give her something far in ex¬ 
cess of the specified pro rata 600/983383 of the subsidiary 
stocks, received in the distribution of 1911, to wit, several 
thousand additional shares in companies formerly sub¬ 
sidiaries of the Standard Oil, which the testator had acquired 
as stock dividends and by cash purchase through subscrip¬ 
tion rights after the dissolution of December, 1911, 
although Mrs. McDonald herself had never discovered 
any such intention up to the time the bill was filed, 
nor had such an intention ever occurred to her or 
any of the parties connected with the case until she filed her 
answer setting up this new and additional claim. 
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I. 

The testator had, in fact, received at the date he made his 
will and codicil substantially all of the stock dividends and 
subscription rights involved in this controversy. 

Is it reasonable to suppose, had he intended to include this 
large number of additional shares, aggregating in value ap' 
proximately a quarter of a million dollars (R., 31), as ap¬ 
plied to his wife, and approximately a hundred thousand 
dollars, as applied to a stepson, that the testator would not 
have said so in clear and unmistakable terms, by the use 
of the expression “all stock dividends” or “all earnings, 
whether capitalized or not,” as suggested in Spooner vs. 
Phillips, 62 Conn., 73, or as in Rose vs. Barclay, 191 Pa. St., 
594, by the words “including all dividends due or to be¬ 
come due thereon,”' as he might readily have done instead 
of using language which so effe<*tuallv concealed his alleged 
real intention.tliat it did not suggest itself to the mind of his 
widow or to any of the parties concerned until long after the 
will had been admitted to probate and the bill filed in this 
cause? 

II. 

The testator by the phrase ''and a pro rata (600/983383) 
and (200/983383) ” gave and intended to give to his widow 
and to her son a pro rata of the capital stocks of former sub¬ 
sidiary companies as distributed by the Standard Oil Co., 
and not a pro rata of dividends and subscription rights de¬ 
clared on such capital stocks after the dissolution was 
effected. 

The phrase “pro rata” has a definite and well-defined mean- 
ing. 

As said by the Supreme Court of California in the case 
of Rosenberg vs. Frank, 58 Cal., 387: 

“It is well understood by persons of ordinary in¬ 
telligence to denote a disposition of a fund or sum 
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indicated in proportion to some rate or standard, 
fixed in the mind of the person speaking or writing, 
manifested by the words spoken or written, accord¬ 
ing to which rate or standard the allowance is to be 
made or calculated. The fund of which distribution 
is thus to be made must be indicated by the words 
spoken or written bv the speaker or writer.^’ 

So, also, in the case of Brombacher vs. Berhing, 56 N. J. 
Eq., 251, it is said: 

^^Pro rata means according to a measure which 
fixes proportions. It has no meaning unless referable 
to some rule or standard.’^ 

The rule or standard to which the phrase as used by the 
testator in the case at bar was manifestly the rule or stand¬ 
ard adopted under the authority contained in the dissolution 
decree in effecting the ratable distribution, December 1,1911, 
to stockholders of the Standard Gil Company of the shares to 
which they were equitably entitled in the stocks of its sub- 
, sidiary companies. 

That was the only date and the only standard to which 
the phrase could possibly apply. That the pro rata 
600/983383 fixes the right of the widow as of the date of the 
distribution of the subsidiary stocks, to wit, December 1, 
1911, is further established by the fact that the subsidiary 
stocks were in fact prorated at that time. According to the 
Standard Dictionary", ^^prorate” means, ‘‘to allot or divide in 
proportion; as, to prorate dividends.'^ The subsidiary stocks 
were at that time prorated to the then stockholders of the 
Standard Oil Co., and, to each share of Standard Oil stock 
was allotted a definite amount of subsidiary stocks. There 
being at that time 983,383 shares of Standard Oil Co., each 
share of Standard Oil Co. stock became entitled to and did 
actually receive in the allotment a pro rata amounting to 
1/983383 of the shares of the stocks of the subsidiary com¬ 
panies. Hence when the testator gave his wife a pro rata 
600/983383 of subsidiary stocks he intended to and did be- 
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queath to her such proportionate number of shares of sub¬ 
sidiary stocks as attached to 600 shares of Standard Oil stock 

V 

in the ratable distribution of 1911. He reser\"ed to himself, 
however, the right to enjoy the profits and pri\ileges in¬ 
cident to his ownership. 

Furthermore, it was the first and onlv time that such 

* *j 

fractional proportions were ever used or applied by the 
officers of the Standard Oil Company to the stocks of its 
shareholders. 

In view of this fact and the intimate knowledge this tes¬ 
tator possessed from his long connection with the business 
and affairs of the Standard Oil Company, the conclusion 
seems irresistible that he used the phrase ^‘pro rata,’^ carefully 
followed by the figures ^^600/983383’^ and “200/983383,” 
respectively, in making these bequests in precisely the same 
sense and with the intention of conveying precisely the same 
interests as the officials of the Standard Oil Company, of 
which he was one, used and applied that phrase in Decem¬ 
ber, 1911, in carrying out the dissolution decree. 

The words of the will “stocks of which I am the owner at 
the time of my death” are, in effect, words of condition and 
their meaning cannot be enlarged so as to give the widow 
a proportion of everything owned by the testator at the time 
of his death. 

Counsel for the appellees vigorously contended in the ar¬ 
gument in the court below that the use of the language 
“stocks of which I am the owner at the time of my death” re¬ 
ferred to the companies in which he should own stock at the 
time of his death, and that the appellees were entitled to a 
proportion of all the stocks of the former subsidiary compa¬ 
nies of which Mr. McDonald was possessod at the date of his 
death. We think that the words “stocks of which I am the 
owner at the time of my death” as used by the testator are 
simply words of condition, words of limitation, and not of 
enlargement, and that Mrs. McDonald is only to receive a 
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pro rata share of the stocks in the subsidiary companies 
that the testator o\^^led at the time of his death, or, to 
express it differently, provided he had not disposed of 
them in his lifetime, as he did in the case of the Waters- 
Pierce Company and his fractional shares. This identical 
language is used every day by testators in drawing wills where 
there is an uncertainty as to 'whether certain property might 
be disposed of before death and they desire the bequest to 
take effect only in the event that they should not dispose of 
the particular property in their lifetime. 

.Mr. McDonald having actually sold all of his holdings 
in the Waters-Pierce Oil Company before he made his 'will, 
and aftenvards having disposed of all the fractional shares of 
all former subsidiary companies, it seems clear beyond con¬ 
troversy that he used these words in the conditional or equiv¬ 
alent sense ^^providing I have not sold or otherwise disposed 
of the same,^^ ha'ving in mind the probability of further 
sales of some or all of the stocks of such companies. 

** Except for the establishment of general principles, very 
little aid can be procured from adjudged cases in the con¬ 
struction of wills. It seldom happens that two cases can be 
found precisely alike. 

Lambert vs. Paine, 5 Cranch, 131. 

This observ'ation is peculiarly applicable to the case at bar. 
The cases we have found which most nearly approach the 
facts involved here are Brundage vs. Brundage, 60 N. Y., 
544; Spooner vs. Phillips, 62 Conn., 73, and the English 
case of Norris vs. Harrison, supra. 

The Brundage case was also a suit for the construction of 
a will and arose upon the following facts': 

A testator bequeathed to his 'wife, among other things, 
twenty shares of New York Central Railroad stocks of $100 
each for life, and by a subsequent clause bequeathed to his 
daughter ten shares of said stock 'without qualification which 
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he owned at the time of the execution of his will and at the 
date of his death. ' 

After the execution of the will, and before the testator’s 
death, the company issued to its stockholders what w-ere 
styled ^‘interest certificates,” stated on their face to be for 
moneys expended out of earnings in improvements. By their 
terms these certificates were made assignable and payable, 
at the option of the company, out of future earnings, with 
dividends thereon, or convertible into stock. The testator 
received and retained these certificates on the shares held by 
him, and also the dividends declared thereon, and held the 
certificates at the time of his death. 

The certificates each stated in substance that pursuant to 
said resolution (which was endorsed thereon) the stock¬ 
holder named was entitled to a specified sum, which 
amounted to 80 per cent on the amount of his stock, payable • 
ratably with .the other certificates at the pleasure of the com¬ 
pany, out of its future earnings, wfith dividends the same as 
upon the capital stock, convertible at the option of the com¬ 
pany into stock, whenever it was authorized • to increase its 
capital, and transferable on the company’s books: In March, 
1869, the testator rec-eived the certificates upon his stock 
and afterwards .received dividends thereon. . The testator 
died June 22,1869. 

The question presented was whether these interest certifi¬ 
cates and the dividends thereon passed to the wife and daugh¬ 
ter or whether they passed under the residuary clause to the 
residuary' legatee. 

The court in the course of its opinion said : 

“We think it clear that the certificates did not be¬ 
come attached to the shares of stock. If dividends, 
as they are held to be by the United States Supreme 
Court in Bailey, collector, vs. New York Central Rail¬ 
road Company, the opinion in which case is before 
us in manuscript, then, as dividends, they belonged 
to the stockholder owning the shares upon which they 
were paid; paid, to be sure, as something growing out 
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of his stock, but instantly when paid separable from 
and independent of it, as much so as though paid 
in money and appearing in. his assets as a deposit to 
his credit in his bank account. If not dividends, but 
an optional agreement to pay the amount expressed, 
or to convert’ into other shares of stock, then' by their 
terms they are transferable by the holder, and by their 
terms, and by the necessary legal effect of them, an 
independent thing of value, not a part of the stock, 
nor in any ways attached thereto, or accompanying 
it. In either view, a person l)ecoming the holder of 
the original shares of stock of the New York Central 
Railroad Company, subsequent to the issuing of the 
scrip certificates to the prior holder of such stock, 
acquired no right or interest in them, and can make 
no claim therefor upon him who, by primary issue 
or subsequent transfer, has obtained them. 

^Tor the same reason, it is not necessary for us to 
pass upon another question raised by the appellants, 
to vdt, whether extraordinary cash dividends or stock 
dividends go as capital, or as his own as income to 
the holder for life of original shares of the capital. 
Such question can only arise where such dividend 
is made after the tenant for life has come into the 
possession and enjoyment of the shares bequeathed, 
or at least where.the right to possession and enjoy¬ 
ment has accrued. Where the dividend has taken 
•place during the lifetime of the testator, and has been 
accepted and received by him, there can be no ques¬ 
tion to whom it then belonged; and the question to 
to whom it belongs o.fter the testator^s death is 
to be determined alone by the terms in which he has 
made testamentary distnbution of his estate and of 
the avails of such dividend as a part of his estate. 
And where he has bequeathed shares of capital stock, 
as such, no dividends thereon declared and received 
by him in his lifetime pass to the legatee of stock, as 
attached or as accessory thereto. If the testator in 
this case had made just the bequest he did make of 
these shares of capital stock, and had also, in express 
terms made bequest to a different legatee of these cer¬ 
tificates, can there be any doubt but that if they are 
valid instruments, they would have passed to that 
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legatee? And if not valid instruments, the bequest 
of them, though it would have been of value to the 
legatee, would equally have separated them from the 
shares of stock as they now are.” 

In the case of Spooner vs. Phillips (62 Conn., 73), the 
plaintiff, in 1857, transferred to Phillips, in trust for the use 
of Mary Ann Garland for life, or until she should marry, 
ten shares of the stock of the Adams Express Company, a 
Joint-stock association organized under the laws of the State 
of New York. 

The true consideration for said transfer and said instru¬ 
ment was friendship and affection. The ten shares were in¬ 
creased from time to time by the action of the association, 
so that, at the time of the death of Mrs. Garland, there stood 
in the name of Mr. Phillips 66 shares. The new shares were 
not, strictly speaking, the product of stock dividends, nor 
do they represent in the ordinary sense, surplus earnings, 
but as the business of the concern increased by its extension 
over new routes and into new territory, and perhaps by the 
purchase of local express firms, as the articles of association 
clearly contemplate, it is evident that the property and facili¬ 
ties for doing the increased business would also increase, the 
plant would become more valuable, and its earning capacity 
increase. In this state of things the association deemed it 
expedient to increase the number of shares into which its 
property was di\ided. This was done by apportioning the 
new shares pro rata among existing shareholders; so that, 
after each increase, as before, each share represented a defi¬ 
nite proportion of the property of the association, including 
the good-will. 

Spooner, the trustee, claimed the 66 shares belonged to 
him, while Parrott, the administrator of Mrs. Garland^s es¬ 
tate, insisted that the increase of stocks, 65 shares, belonged 
to her estate and should be transferred to him. • 

The court held the question to be one of intention as dis¬ 
closed in the original trust deed and decided that the addi- 
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tional shares constituted capital and not income, or dividends 
as between a person entitled to the income or dhidends of 
the original shares during life and a person entitled at his 
death to the reconveyance of the stock. 

In the course of its opinion, the court said, page 67: 

^^If it has been intended that Mrs. Garland should 
have all the earnings, even though they remained a 
part of the common property, it would have been very 
easy to have expressed that intention. A few words 
of general, but comprehensive, import—^all stock 
dividends,^ ^all earnings whether capitalized or not,’ 
or anv similar words—^would have been sufficient. 
The absence of any such language is significant. 

♦ ♦♦♦♦♦♦ 

^^Mr. Spooner’s relation to the association, his 
knowledge of its business and prospects, and his an¬ 
ticipations of gain from it are circumstances which 
* ought not to be overlooked.” 

To the same effect is the English case of Norris vs, Harri¬ 
son, supra, to which reference is heretofore made. 

N m. 

The decision of the court below is based upon an erroneous 
premise and is contrary to the undisputed facts. 

The learned court below, rejecting all of the foregoing 
contentions, rested its conclusion upon the theory, first, that 
the Standard Oil Company of New Jersey owned all the 
stocks of the other corporations known as subsidiary com¬ 
panies (R., 33), and second, that while the testator’s evi¬ 
dence of ownership in each particular subsidiary company 
was changed by the dissolution decree, yet the proportion 
of his interest in each particular company and in its capital 
stock remained the same. Hence, that it was the testator’s 
evident purpose that his wife and his stepson should benefit 
in the increased capital^ stock of the former subsidiaries in 

4e 
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the same proportion and to the same extent in which they 
were interested respectively in the original issue (R., 35). 

This theory, however, is in direct conflict with the undis¬ 
puted fac-ts to which the court itself adverts, namely, that the 
testator not merely sold all of his holdings in the Waters- 
Pierce Oil Company before making his will but, further, that 
he sold fractional shares in each and every one of the former 
mbeidiary companies after he made his will, thus manifestly 
changing, by a reduction to that extent at least, the propor¬ 
tion of his interest in each and everv one of the stocks of such 
former subsidiary companies. 

When these facts were brought to his attention, the court 
filed a supplement to his opinion (R., 36-37), in which it 
is declared that whatever the fact as to the extent of owner¬ 
ship, a careful reading of items G and H indicates that the 
testator himself thoroughly understood that the Standard Oil 
Company of New Jersey owned all the stocks, otherwise he 
would not have used the same fixed proportion of “the 
stocks” of the subsidiary companies as applied with reference 
to the stocks of the Standard Oil Company. 

This conclusion, we submit, is manifestly erroneous, for 
it is impossible to assume that this testator, for many years 
one of the high and trusted ofiicials of the Standard Oil Com¬ 
pany, and its London representative, did not know the extent 
of the Standard Oil Company's ownership of the subsidiary 
companies. Indeed, the calculations made by the testator 
himself on the official circular issued by the Standard Oil 
Company November 15, 1911, before the distribution was 
made, and almost two years before he executed his will (R., 
50), respecting the proportion of subsidiary shares to which 
he thought himself entitled, not only negatives but distinctly 
and completely disproves any such conclusion. 

In the light of these undisputed facts the use by the te&-‘ 
tator of the same fixed proportion of “the stocks” of the sub¬ 
sidiary companies, as applied with reference to the stock of 
the Standard Oil Company of New Jersey clearly indicates, 


27 


whatever its legal effect as to proportionate abatement or 
ademption, that the pro rata in the testator^s mind when 
he drew his will was the pro rata of subsidiary stock which 
was used in making the distribution in December, 1911, 
and not a pro rata of ^^the stocks’^ dividends and purchases 
under subscription rights as of the date of his death in 
January, 1915. 

The court below, however, adopting the theory urged by 
counsel for Mrs. McDonald, the widow, in the course of his 
opinion, declared: 

^^The shares of the subsidiary companies were of 
the essence of the original shares of the parent com¬ 
pany and a part of it and e\ldently were so consid¬ 
ered by the testator when he made his will; and when 
he gave an interest of the fixed proportions stated he 
meant to give the same interest in the subsidiary com¬ 
panies that he gave in the parent company, to the 
same extent as if the subsidiary’ companies had not 
been separated from the parent company’’ (R., 35). 

\ 

This conclusion, we submit, with all deference, is equally 
erroneous. 

IV. 

It completely ignores the decree of the Supreme Court of 
the United States and the prohibition of the Sherman Anti¬ 
trust Law, the very purpose of which was to have these 
former subsidiaries permanently and completely separated 
from the Standard Oil Company. 

The court will not, therefore, read into items G and H an 
intention upon .the part of the testator to bequeath an interest 
to the same extent as if the subsidiary companies had not been 
separated from the parent company, since such a construction 
would be contrary' to the policy of the law and the decree of 
the Supreme Court of the United States. 
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the intent of the testator is left uncertain 
and doubtful that construction should be adopted 
which is nearest in accord with public policy.’^ 

Chwatal vs. Schreiner, 148 N. Y., 683, 690. 

The additional shares of the capital stock of the former 

subsidiary companies were acquired by the testator months 

after the date of the dissolution and werb issued to him, not 

because of his ownership of shares in the Standard Oil Co., 

but solely because and as an incident of his ownership of the 

stocks of companies that had long since ceased, under judicial 

* 

decree, to be subsidiaries of the Standard Oil, and \v*ere in no 
manner connected with the ownership or administration of 
that company. 

In view of this fact, how can it be said that the shares of 
these former subsidiary companies continued to be a part of 
or to flow from the original shares of the Standard Oil Com¬ 
pany of New Jersey, or were so considered by the testator 
when he wTote his will without wholly disregarding the de¬ 
cree of the Supreme Court of the United States in the disso¬ 
lution suit and without necessarily attributing to the testator 
a wilful disregard and contempt for the mandate of that 
decree. 

The learned chancellor, in the course of his opinion, de¬ 
clares: 

^^Had there been no separation of the subsidiary 
companies from the Standard Oil Company of New 
Jersey the gift of 600 shares to the wife and 200 shares 
to the stepson of the Standard Oil Co. of New Jersey 
would necessarily have carried therewith precisely and 
exactlv that which this court finds the testator in- 
tended to give under items G and H of his will” (R., 
35). 

But, as is well said by counsel in the brief for the execu¬ 
tors (p. 16): 

‘^Had there been no separation of' the subsidiary 
companies there would have been no controversy. 
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That is the crux of the case. It is apparent from this 
language that the court below, adopting the theory 
of construction earnestly urged upon him by counsel 
for Mrs. McDonald, acted upon the untenable hy¬ 
pothesis that the testator at the time of making his 
will had made an absolute gift of 600 shares of Stand¬ 
ard Oil stock to his wid^w, and from that time on, 
even from a date anterior thereto, when the decree 
of dissolution became effective, these 600 shares carried 
to Mrs. McDonald all of the stock dividends and ac¬ 
cretions from former subsidiaries of the Standard Oil 
Company, as though no separation had taken place, 
instead of such dividends and accretions from inde¬ 
pendent subsidiary shares going to swell the corpv^ of 
the testator^s estate, which his will otherwise disposed 
of. Such a construction, we submit, not only does 
violence to the real intention of the testator, but gives 
to a testamentary bequest all of the peculiar character¬ 
istics of a gift inter vivos. No authority is cited by 
the court for this remarkable decision, and we think 
no support will be found for such a hypothesis either 
in the words of the will or in judicii utterance.” 

Nor do we understand that the well-recognized principle 
announced in Gibbons vs. Mahon, 136 U. S., 549, involving 
a dispute between a life tenant and remainderman that stock 
dividends really take nothing from the property of the cor¬ 
poration or add nothing to the interest of its shareholders, 
has any application to the question involved in this cause. 

The issue here presented is not as to the value or extent of 
the testator^s total holdings in the former subsidiary com¬ 
panies after the dissolution was effected, but the question is 
simply whether he intended to bequeath the additional shares 
thereafter received in the form of stock dividends and sub¬ 
scription rights to his wife and to her son. 

It is no more reasonable to contend that Mrs. McDonald is • 
entitled to the dividends declared on the subsidiarv stocks than 
it would be to contend that she is entitled to the dividends de¬ 
clared on the stocks of the Standard Oil Co. The principle 


governi]u ^4 the dividends on each class of stocks, both oeing 
specific legacies, is identical. 

We think the principle applicable to the admitted facts 
in this case is well expressed by the court in Wheeler vs. 
Northwestern Sleigh Company, 39 F. R., 348, as follows: 

^‘The earnings represented by the di\-idend, al¬ 
though of the general property of the company, are 
no longer represented by the stock, but become a debt 
of the company to the indmdual who at the time of 
the declaration of dividend was the owner of the stock. 
That the dividend is payable at a future date can work 
no distinction in the right. The debt exists from the 
time of the declaration of dividend, although payment 
is postponed for the convenience of - the company. 
The right became fixed and absolute by the declara¬ 
tion. This right could, of course, be transferred with 
the stock by special agreement, but not otherwise. 
The dividend would not pass as an incident of the 
stock. Brundage rs. Brundage, 60 N. Y. 544; Hill 
vs. Newichawanic Co., 8 Hun., 459, affirmed 71 
N. Y., 593; Boardman vs. Railway Co., 84 N. Y., 178. 
So a legatee of shares is not entitled to a dividend 
thereon declared before, but payable after, the death 
of the testator. The dmdend forms part of the 
corpus of the estate, and passes to the executor. De 
Gendre vs. Kent, I.. R., 4 Eq., 283. The di\idends are 
earnings growing out of the stock, but 'when declared 
are immediately separated from it and exist inde¬ 
pendently of it. They are happily likened in the case 
last cited to fallen fruit, wffiich does not pass 'with 
the sale or gift of the tree.’’ 

It was contended by counsel for appellee, however, in the 
court below that there is nothing in the will which expressly, 
or by implication, excludes Mrs. McDonald from participation 
in the accretions, as counsel terms them, to such stocks from 
di\’idends and subscription rights. 

This contention is directly opposed to the well settled rule 
that declared dividends in the absence of express direc¬ 
tion to the contrary do not pass to the specific legatee. 
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We respectfully insist that it would be difficult to conceive 
upon reason or authority how the testator could have more 
effectually evidenced his purpose to exclude his widow and 
stepson from receiving these additional shares or profits, tne 
majority of which had already come to him, before the mak¬ 
ing of his will than by the language he chose expressly re¬ 
stricting the bequest to 600 shares of Standard Oil Company 
stock and the explicit pro rata, to wit, 600/983383, and 
200/983383 of the stocks of all companies formerly sub¬ 
sidiary to that company, providing he was the owner of the 
same at the time of his death. 

Had the di\idends upon these former subsidiary stocks 
been declared in cash prior to the testator’s death instead of 
in stock, it could not be seriously contended that Mrs. Mc¬ 
Donald would be entitled to recover from the executors the 
cash paid. Why, then, should she be entitled to recover 
extraordinary dividends declared in stock or subscription 
rights prior to the testator’s death? 

V. 

By the bequest to his wife of 600 shares of the stock of the 
Standard Oil Company and a pro rata (600/983383) of the 
stocks. of all the companies formerly subsidiaries of the 
Standard Oil Company the testator evidently intended his 
wife to have that exact number of his shares of the Standard 
Oil Company and that exact pro rata, based on 600 shares, 
of his stocks of the subsidiary companies which were ratably 
distributed to the shareholders of the Standard Oil Com¬ 
pany. 

It so happened that there were outstanding at the time of 
the execution of the will, which was subsequent to the time 
of the ratable distribution of subsidiary stocks to the share¬ 
holders of the Standard Oil Company, 983,383 shares of stock 
of the Standard Oil Company, and hence in giving her 600 
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shares he gave her 600/983383ds of all the stocks of the 
Standard Oil Company. It will not be seriously contended, 
however, that, by the language '^600 shares of the stock of 
the Standard Oil Co.,^^ the testator intended to give his wife 
that fractional interest of the stock of the Standard Oil Com¬ 
pany outstanding at the time of his death rather than the 
designated number of shares, and yet, apparently, that is the 
necessary result of the theory adopted by the learned chan¬ 
cellor below, since in the opinion he says: 

‘^It is plain that the testator intended to bequeath 
and did bequeath under Item G of his will 600 shares 
of the capital stock of the Standard Oil Company of 
New Jersey (or 600/983383 of the total stock of that 
company) and under Item H of his will 200 shares 
of the capital stock of the Standard Oil Company of 
New Jersey (or 200/983383 of the total stock of that 
company)/^ 

A moment^s reflection, however, will illustrate the error of 
this position. 

Suppose, for example, that the Standard Oil Company 
had increased its capital stock after the execution of the will, 
certainly it could not be successfully contended that the leg¬ 
atee would have been entitled to more than 600 shares of the 
Standard Oil Company stock. The testator intended his 
wife to have the specific thing, viz?., 600 shares of the Stand¬ 
ard Oil stock, and did not intend to. bequeath to her a frac¬ 
tional interest in the total capital stock of the-Standard Oil 
Company as existing at the time the legacy should become 
effective. 


The Same is True of the Subsidiary Stocks. 

The amount of subsidiary stocks, to which a shareholder 
of a single share of stock of Standard Oil was entitled, was 
definite and was known to the testator. Hence in giving his 
wife a pro rata based on 600 shares of the Standard Oil' 
Company, he intended her to have a defiboite number of the 
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identical subsidiary stocks which were distributed to share¬ 
holders of Standard Oil stock. These stocks were of definite 
ascertainment and were aptly described by the words ^‘pro 
rata (600/983383) 

The stock dividends on the subsidiary stocks declared after 
the ratable distribution was made were based on the owner¬ 
ship of the subsidiary stocks themselves and belonged to the 
then stockholders of subsidiary stock, who may or may not 
have been owners of stock of the Standard Oil Company. 
The stock dividends, declared on subsidiary stock after the 
separation of the subsidiary companies from the Standard 
Oil Company had no relation whatever to the Standard Oil 
stock, but were paid to the shareholders of the stock of the 
former subsidiary companies solely by virtue of their owner¬ 
ship in such companies. The only subsidiary stocks which 
were ever distributed according to a pro rata of Standard Oil 
stocks were those issued by authority of the decree of dissolu¬ 
tion. Hence it necessarilv follows that the testator had this 
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distribution in mind and was attempting to dispose of this 
corpus, when he bequeathed to his wife an amount of sub¬ 
sidiary stocks to be measured by a rule based on the stock 
of the Standard Oil Company. 

The only case cited by the learned chancellor fails to sup¬ 
port his decision (In re Leavitt, 148 N. Y. Supp., 758). 

In that case the testatrix made her will in 1908, three years 
prior to the date of dissolution of the Standard Oil, and be¬ 
queathed 30 shares of the stock of that company in trust 
for the use of her brother. By a subsequent clause she di¬ 
rected that upon his death the said shares should be sold 
and the proceeds divided among certain legatees therein 
mentioned. The will contained a residuary clause, by which 
she bequeathed all the residue and remainder of her prop¬ 
erty to a Mrs. Roy Johnston. The testatrix subsequently re¬ 
ceived, under the dissolution decree as the owner of 30 shares 
of Standard Oil, a number of shares of the stock of its former 
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subsidiary companies, but she made no change in the pro¬ 
visions of her will. The testatrix^s brother predeceased her, 
and his legacy, therefore, lapsed. The legatees to whom 
were given the remainder after his life estate thereupon be¬ 
came entitled to the thirty shares of the Standard Oil stock. 
The question presented was whether imder this state of facts 
the original bequest of 30 shares of the Standard Oil stock 
carried with it the shares of the former subsidiary companies, 
or whether the shares of the subsidiary stocks passed to the 
residuary legatee. 

It also appeared that the thirty shares of Standard Oil Com¬ 
pany stock which the testatrix owned when she executed her 
will comprised almost her entire estate, and the court in con¬ 
struing the will said that it was evident that the testatrix in- 
tended that nearly all of her estate should go to the specific 
legatees and not to the residuary legatees, and as the shares in 
the subsidiary companies at the death of the testatrix 
amounted to more than the value of the original thirty shares, 
it would have been contrarv to the wishes of the testatrix, ex- 
pressed in the will, to have given to the residuary legatees 
more than to the specific legatees and, therefore, decided that 
the stocks in the subsidiary companies should go to the 
legatees of the original shares. 

Great weight was given in the opinion to the fact that 
after receiving the extraordinary distribution, the testatrix 
made a codicil disposing of almost exactly the value of the 
shares of stock for which she had subscribed by virtue of the 
rights to subscribe, and that, therefore, she intended these to 
be separated and the others to go with the original shares. 

It will be obser\’ed, however, that the surrogate did not 
award to the specific legatees the extraordinary dividends of 
subsidiary companies declared subsequent to the dissolution 
in 1911, and it is clear that such dividends were not an “in¬ 
herent increase’’ of the Standard Oil stocks. 
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VI. 

The aetion of the learned court is erroneous for the ad¬ 
ditional reason that it required him in express terms to 
hold the bequests of the specified pro rata 600/983383 and 
200/983383 were the equivalent of a pro rata of 600/2478ths 
and 200/2478ths of the stock in the subsidiary companies 
owned by the testator at the time of his death, no matter how 
acquired, thus striking out the pro rata used by the testator 
and substituting another and different pro rata in Items G 
and H of the will. (R., 37.) 

. The effect of such a construction obviously is to write a new 
will for Mr. McDonald. 


VII. 

No distinction is made by the court between the shares of 
stock in the former subsidiaries acquired as dividends and 
those purchased for cash. 

Under the decree of the court Mrs. McDonald is given, not 
only the additional shares of stock acquired by stock divi¬ 
dends, but, by virtue of the testator’s ownership of the Stand¬ 
ard Oil Company stocks, she is also awarded a certain por¬ 
tion of the stocks of other companies independent of the 
Standard Oil Company of New Jersey which the testator 
purchased for cash. The fact is that under Items G and II 
Mrs. McDonald is no more entitled to any of the stocks of 
the various oil companies which the testator purchased 
through subscription or otherwise after the dissolution, in 
1911, than she is to any railroad or bank stocks purchased by 
him in the open market and added to the corpus of his estate. 

The fact that he purchased these stocks on advantageous 
terms by virtue of his ownership of subscription rights in the 
same companies makes no difference whatever. He may not 
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have chosen to avail himself of the privilege of purchasing 
and have preferred to invest his money otherwise, and the 
fact that he elected to increase his holdings in the various for¬ 
mer subsidiaries by purchase does not give his widow any 
valid claim to them, simply because if we go back far enough 
we find that the testator’s interests in these companies indi¬ 
rectly grew out of his former ownership of stock of the Stand¬ 
ard Oil Company of New Jersey. If he had not purchased 
these shares, but had sold his subscription rights for cash 
the money would unquestionably have belonged to the residue 
of the estate. 

The court will also consider the fact that the will creates 
a residuary estate and should not construe the specific lega¬ 
cies to the injury or detriment of the residuarj" legatees {In 
re Reynolds, 124 N. Y., 398). 

CONCLUSION. 

We respectfully submit: 

1. That it was the intention of the testator to give to his 
widow in her own right 600 shares of the stock of the Stand¬ 
ard Oil Company of New Jersey, and also the shares of stock 
of companies formerly subsidiary thereto, being the shares 
to which 600 shares of the Standard Oil Company of New 
Jersey were entitled under the distribution in December, 
1911, but not to include in said bequest stock dividends or 
subscription rights declared before the death of the testator. 

2. That it was also the intention of the testator to give to 
his widow, as tnistee for her son, Arthur B. Campbell, 200 
shares of the stocks of the Standard Oil Company of New 
Jersey, and also the shares of stocks of companies formerly 
subsidiary thereto, being the shares to which 200 shares of the 
Standard Oil Company of New’ Jersev were entitled under the 
distribution in December, 1911, but not to include in said 
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bequest stock dividends or subscription rights declared before 
the death of the testator. 

3. That the construction placed by the court below upon 
Items. G and H of said will is erroneous and the decree should 
be reversed, 

Respecifully submitted, 

FREDERICK DE C. FAUST, 
CHARLES F. WILSON, 

Attorneys for Appellants James McDonald, Jr., 

and Beulah McDonald, His Wife. 
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PANY OF NEW YORK, Executors of the Last Will 
AND Testament of James McDonald, Deceased; 
JAMES McDonald, Jr., ET AL., Appellants, 
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CHARLOTTE JANE ISABELLE McDONALD, CHAR¬ 
LOTTE JANE ISABELLE McDONALD, Trustee of 
Arthur B. Campbell, and ARTHUR B. CAMPBELL. 


BRIEF FOR APPELLANTS. 


Preliminary Statement. 

This is an appeal from a decision of the Supreme Court 
of the District of Columbia construing Items G and H of 
the last will and testament of James McDonald, deceased, 
in accordance with the contentions of his widow, Charlotte 
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Jane Isabelle McDonald, and her son by a former marriage, 
Arthur :B. Campbell, and adversely to the contentions of the 
executors of said testator and of his son James McDonald, Jr., 
his sole heir at law. 

At the time of his death said James McDonald was domi¬ 
ciled in the District of Columbia. His will was executed 
in London, England, June 26, 1913, and is in the hand¬ 
writing of the testator (R., 7-11, 50). A codicil thereto 
was made in the city of New York, N. Y., April 14, 1914 
(R., 12-14). 

The testator died January 13, 1915, and said will and 
codicil were admitted to probate and record by the Supreme 
Court of the District of Columbia holding a Probate Court, 
and letters testamentary were issued to the executors named 
therein, Lawrence Maxwell and the Fulton Trust Company 
of New York, who duly qualified and have since been 
actively engaged in the administration of the estate. 

On June 12, 1915, said executors, being in doubt as to 
the true meaning of Items G and H of said will and being 
confronted with conflicting claims on the part of the widow 
and son of the testator, filed their bill in equity in the court 
below to obtain a construction of said items and the instruc¬ 
tions of the court regarding other provisions of the will of 
less importance. 

On February 4, 1916, the court below filed an opinion 
construing said will (R., 30-36). On February 10, 1916, 
the court filed a supplemental opinion (R., 36, 37), and on 
the same day entered a decree in accordance therewith (R., 
37-40). Subsequently the plaintiffs produced certain addi¬ 
tional evidence suggested in the court^s supplemental opin¬ 
ion, and on February 24, 1916, the original decree was 
vacated for the purpose of permitting such additional evi¬ 
dence to be filed, and, without altering the previous opinion, 
the court entered a new and final decree (R., 41-43). 

From this final decree the plaintiffs below, the guardian 
od litem of the infant defendants, and the defendants James 
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McDonald, Jr., and his wife, Beulah McDonald, appealed 
to this court (R., 43), but assigned as erroneous only so 
much of the decree as construes the provisions of Items 
G and H of the will, which are as follows: 

^‘(G) I bequeath to my wife Charlotte Jane Isa¬ 
belle—^if she survives me six hundred shares (600) 
of the stock of the Standard Oil Co. of New Jersey 
and a pro rata (600/983 383) of the stocks of all 
the companies formerly subsidiaries of the said 
Standard Oil Co. of New Jersey Stocks of which I 
am the owner at the time of my death. This is in 
addition to the one hundred and fifty thousand dol¬ 
lars ($150 OOOx) due to her from me under our 
ante-nuptial agreement. 

^^(H) I bequeath to my wife—Charlotte Jane Isa¬ 
belle—^in trust for her son Arthur B. Campbell two 
hundred (200) shares of the stock of the Standard 
Oil Co. of New Jersey and a pro rata (200/983 383) 
of the stocks of all the companies formerly subsidiary 
to the said Standard Oil Co. of New Jersey of which 
I am owner of stocks at the time of my death. She 
may pay over to him any part or all of both interest 
and principal as she may deem desirable—^until he 
reaches the age of thirty years when she must pay 
over to him the entire amount then remaining in 
the fund” (R., 8, 9). 


Statement of Facts. 

The testator had been for many years an official of the 
Standard Oil Company of New Jersey, and at the time of 
his death and for some time prior thereto was the London 
representative of that company. 

The Standard Oil Company of New Jersey was dissolved 
for a violation of the Sherman Anti-trust Act of 1890 by 
decree of the Circuit Court for the Eastern District of Mis^ 
souri entered Novemb^ 20, 1909, in the suit of the United 
States vs. The Standard Oil Company of New Jersey et al., 
which decree is set forth at length in 173 Federal Reporter, 
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197 et seq. (R., 3, 57). On appeal to the Supreme Court 
of the United States this decree was affirmed (221 U. S., 1). 

Thereafter, and on or about December 1, 1911, said 
Standard Oil Company, pursuant to said decree, distributed 
to its stockholders of record on the 1st day of September, 
1911, the shares of stock in companies formerly subsidiaries 
of the Standard Oil Company of New Jersey, set forth upon 
the list prepared by the Assistant Comptroller of that com¬ 
pany and appearing in the record at pages *107 and 
*108. Prior to making such distribution the Standard Oil 
Company, under date of November 15, 1911, sent to each 
of its stockholders a printed circular showing the number of 
shares in such subsidiary companies to which each share 
of the capital stock of the Standard Oil Company of New 
Jersey was entitled in such distribution (R., *90-2, *110). 

The Standard Oil Company of New Jersey had outstand¬ 
ing at that time 983,383 shares of stock and distributed its 
holdings of shares in said subsidiary companies ratably 
among its stockholders in accordance with said circular. 

At the time of this distribution the testator was, and had 
been since 1906, the owner of 2,478 shares of the stock of 
the Standard Oil Company of New Jersey, and received in 
such distribution the proportion of shares in subsidiary 
companies set forth in Exhibit E with the plaintiffs’ orig¬ 
inal bill, namely, 2,478/983,383ds of the holdings of the 
Standard Oil Company of New Jersey in the subsidiary 
companies (R., 16, *30). 

In 1906 the testator had deposited said 2,478 shares of 
stock with the Fulton Trust Company of New York, to¬ 
gether with other stocks and securities and said shares re¬ 
mained in the custody of said Trust Company from that 
time until his death. The Trust Company received from 
the testator, through the mail, the circular dated November 
15, 1911, issued to the stockholders of the Standard Oil 
Company, upon which the testator had calculated in black 
ink the proportion of subsidiary shares to which he thought 
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he .was entitled in such distribution (R., 50, *90-2). His cal¬ 
culation was revised by Vice-President Reighley of the Trust 
Company, who made his corrections thereon in pencil. The 
original circular so received and corrected was given in e\d- 
dence, and should be examined because of the light which 

it will shed upon the questions involved in this appeal. 

The Fulton Trust Company subsequently received for said 
testator the shares in subsidiary companies indicated upon 
said circular, and thereafter held said shares for him until 
his death, with the exception of the shares of stock in the 
Waters-Pierce Oil Company, which the testator sold Febru¬ 
ary 10, 1918, and certain fractional shares in other subsid¬ 
iary companies which he sold August 22, 1913 (R., *94). 

Between the date of said distribution and the date of his 
death the holdings of the testator were greatly increased by 
stock dividends which he received from said subsidiary com¬ 
panies, and by purchases of stock in said companies which 
he made in the exercise of rights given him to subscribe to 
the stock of certain subsidiaries at par. These accretions 
were delivered to the Fulton Trust Company, and the amount 
thereof is shown upon Exhibit D with the deposition of Mr. 
Reighley (R., *98), from which it will appear that from 
the date of said distribution to the date of his death the 
testator had made cash investments in the stock of said 
subsidiary companies by exercising such subscription rights, 
aggregating $100,512.68 (R., *98, *100). With the ex¬ 
ception of these accretions and the sales of the fractional 
shares and the stock of the Waters-Pierce Oil Company the 
testator^s holdings in the stocks of companies formerly sub¬ 
sidiaries of the Standard Oil Company of New Jersey re¬ 
mained unchanged to the time of his death. 

At his death, the testator owned and the Fulton Trust 
Company held for him the shares of stocks in companies 
formerly subsidiaries of the Standard Oil Company of New 
Jersey shown upon Exhibit C with the plaintiffs^ original 
biU (R., 14). 


Since the death of the testator his executors have received 
from the shares of stock in the Standard Oil Company of 
New Jersey and from companies formerly subsidiaries of 
that company the dividends in cash and in stock shown 
upon Exhibit C with the deposition of Mr. Keighley (R., 
*94-7). 

At the time of filing their bill, the executors understood 
Mrs. McDonald to claim in her owm behalf and as trustee 
■ for her son, in addition to the 600 and 200 shares, respect¬ 
ively, the number of shares in subsidiary companies to which 
said 600 and 200 shares were entitled in the distribution of 
1911. The appraised value of said 600 shares, as shown by 
the inventory filed by the executors in the probate proceed¬ 
ings, was $240,000, at the rate of $400 a share, and the 
executors filed with their bill as Exhibit F (R., *31) a 
statement of the shares of stock in subsidiary companies to 
\vhich 600 shares of Standard Oil Company of New 
Jersev w’ere entitled in the distribution of Dec*ember. 
1911, the value thereof, as shown by said statement, being 
$301,398.52. The answer of Mrs. McDonald, individually 
and as trustee for her son, enlarged this claim to include a 
similar ratable proportion in all of the shares in subsidiary 
companies which the testator had acquired between the date 
of said distribution and the date of his death, excepting the 
shares in the Waters-Pierce Oil Company and the fractional 
shares which he had disposed of. 

The court below’ construed the provisions of Items G and 
H of the will to give to the testator^s widow individually 600 
shares, and as trustee for her son 200 shar^ of the capital 
stock of the Standard Oil Company of New Jersey, and to 
give to her in her individual and fiduciary capacities, in ad¬ 
dition thereto, 600/2478ths and 200/2478ths, respectively, 
of all the shares of stock in companies formerly subsidiaries 
of said Standard Oil Company of w^hich the testator was the 
owner at the time of his death (Op., 30; Decree, 41). 

To that portion of the decree embodying this construe- 
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tion of these items of the will the appellants assigned the 
following errors: 

AssigmneDts of Error. 

I. The construction placed by the court in said decree 
upon paragraphs G and H of the last will and testament of 
James McDonald, deceased, is erroneous in law and con¬ 
trary to the evidence. 

/ 

II. The construction placed by the court in said decree 
upon said paragraphs G and H of said last will and testi.^ 
ment of James McDonald, deceased, is contrary to the true 
intent and meaning of said testator. 

• 

III. Because by said decree the court holds that said tes¬ 
tator by clause G of his last will and testament, in addition 
to the six hundred (600) shares of the stock of the Stand¬ 
ard Oil Company of New Jersey therein specifically be¬ 
queathed to his widow, Charlotte Jane Isabelle McDonald, 

also bequeathed and intended to bequeath to her 
600/2478ths of all of the shares of stock in companies for¬ 
merly subsidiaries of said Standard Oil Company of New 
Jersey of which he was the owner at the time of his death. 

IV. Because by said decree the court holds that said 
testator, James McDonald, by clause H of his last will and 
testament, in addition to the two hundred (200) shares of 
the stock of the Standard Oil Company of New Jersey therein 
specifically bequeathed to his widow, Charlotte Jane Isabelle 
McDonald in trust for her son Arthur B. Campbell, also be¬ 
queathed and intended to bequeath to her in such capacity 
200/2478ths of all of the shares of stock in companies for¬ 
merly subsidiaries of said Standard Oil Company of New 
Jersey of which he was the owner at the time of his death. 
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V. Because by said decree the court construes clause G 
of said last will and testament to bequeath to the testator’s 
widow 600/2478ths of the shares of stock in companies for¬ 
merly subsidiaries of the Standard Oil Company of New 
Jersey which the testator had acquired by the declaration 
of stock dividends by said subsidiary companies after De¬ 
cember, 1911, when said subsidiary stocks were distributed 
by the Standard Oil Company to its stockholders. 

VI. Because by said decree the court construes said 
clause H of said last will and testament to bequeath to the 
testator’s widow in trust for her son Arthur B. Campbell 
200/2478ths of the shares of stock in companies formerly 
subsidiaries of said Standard Oil Company of New Jersey 
which the testator had acquired by the declaration of stock 
dividends by said subsidiary companies after December, 
1911, when said subsidiary stocks w’ere distributed by the 
Standard Oil Company to its stockholders. 

VII. Because by said decree the court construes said 
clause G of said last will and testament to bequeath to the 
testator’s widow 600/2478ths of the shares of stock in com¬ 
panies formerly subsidiaries of said Standard Oil Company 
of New Jersey which the testator, in the exercise of sub¬ 
scription rights granted to him by said subsidiary companies, 
had purchased after December, 1911, when said stocks were 
distributed by the Standard Oil Company of New Jersey 
to its stockholders. 

VIII. Because by said decree the court construes said 
clause H of said last will and testament to bequeath to the 
testator’s widow in trust for her son Arthur B. Campbell 
200/2478ths of the shares of stock in companies formerly 
subsidiaries of said Standard Oil Company of New Jersey 
which the testator, in the exercise of subscription rights 
granted to him by said subsidiary companies, had purchased 
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after December, 1911, when said stocks were distributed by 
the Standard Oil Company of New Jersey to its stockholders. 

IX. Because by said decree the court holds that all divi¬ 
dends declared and paid since the death of said testator 
upon the shares of stock in companies formerly subsidiaries 
of said Standard Oil Company of New Jersey shall attach 
to the shares of stock in said subsidiary companies which 
the court decreed said Charlotte Jane Isabelle McDonald, 
individually and as trustee, to be entitled to under para¬ 
graphs G and H of said last will and testament. 


' ARGUMENT AND AUTHORITIES. 

In order that the impression may not be gathered from 
certain expressions in the opinion of the court below that 
this is a controversy between Mrs. McDonald, individually 
and as trustee for her son, on the one side, and the defend¬ 
ant James McDonald, Jr., on the other, we desire to point 
out that the real issue in the case at bar is between Mrs. 
McDonald, claiming a larger share of the corpus of the 
estate than the executors believe her to be entitled to under 
a proper construction of the will and codicil of her deceased 
husband, and the executors of the estate representing the 
numerous residuary legatees and contingent remaindermen 
named in the will. 

The duty of the executors to protect the interests of their 
beneficiaries and oppose any construction of the will which 
will reduce the residuum in which such beneficiaries are 
entitled to participate was clearly pointed out nearly a hun¬ 
dred years ago by Chief Justice Marshall in his opinion con¬ 
struing the will of Mrs. Martha Washington (Dandridge vs, 
Martha Washingtovfs Executors, 2 Pet., 369), where the 
learned Chief Justice said: 

^Tn a suit for the distribution of this fund, we do 
not think the residuary legatees necessary parties. 

2r 
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They have, undoubtedly, an interest in reducing the 
sum to be allowed out of it to the complainant, but 
they have the same interest in reducing every de¬ 
mand on the estate. Whatever remains sinks into 
the residuum, and that residuum is diminished as 
well by the claims of creditors and specific legatees 
as by this. In all such cases, the executors represent 
the residuary legatees, and guard their interests. It 
is a part of that duty which requires them to protect 
the interests of the estate. In such suits, the residu¬ 
ary legatees are never made parties. To require.it, 
would be an intolerable burden on those who have 
claims on an estate in the hands of the executors.^^ 

The executors should not either unreasonably oppose or 
supinely submit to the demands of any one claiming under 
a will. Nor should the court be influenced in its construc¬ 
tion of a will by the amount of the testator’s property, the 
supposed claims upon his bounty or other extrinsic facts 
and collateral circumstances for the purpose of arriving at 
. the testator’s intentions (Schouler on Wills and Administra¬ 
tion, p. 230, note 2; Robinson vs. Adams, 4 Dali.; Appx., 
XII, XX). 

As Lord Mansfield said in 3 Burrow 1634: 

'*A court mav construe a will and from what is 

V 

expressed necessarily imply an intent not particularly 
specified in words, but we cannot from arbitrary con¬ 
jecture, though founded upon the highest degree of 
probability, add to a will or supply omissions.” 

Again, as Lord Eldon remarked in Attorney General vs. 
Grote, in which he refused to hold that a legacy of £100 
Long Annuities stock meant £100 per annum Long Annu¬ 
ities, ^findividual belief ought not to govern the case, it 
must be judicial persuasion” (Wigram on Wills, p. 108; 
Appx., 201, 202). 

As Chief Justice Marshall held, in the leading case of 
Smith vs. Bell (6 Pet., 68, 79), the intention of the testator 
is the pole star to direct the court in the construction of 
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the will and decided cases will have little or no weight. This 
intention must be gathered from the language of the will 
{Adams vs. Cowen, 177 U. S., 471), and all parts of the will 
. must be examined and compared and the intention ascer¬ 
tained not from a part, but from the whole instrument 
(Lane vs. Vick, 3 How., 464). In arriving at the intention 
the strict meaning of the words will be varied, and even a 
transposition of them made where necessary (Finlay vs. 
King, 3 Pet., 345, 383). Insensible words will be deemed 
surplusage and disregarded because the law does not decide 
upon conjectimes, but upon plain, reasonable, and certain 
expressions of intention found on the face of the will 
(Wright vs. Denn, 10 Wheat., 204, 239). The intention 
of the testator must be gathered from the four corners of 
the will, and it has been well said that the court cannot 
pervert a testator’s intention by an astute application of 
cases and precedents (Doe vs. Oonsidine, 6 Wall., 468), but 
may and ought to place itself in the position occupied by 
the testator when he made his will, and from that stand¬ 
point discover what was intended (Smith vs. Bell, sv/pra; 
Adams vs. Coiuen, supra). The will should be construed 
in the light of the circumstances under which it was exe¬ 
cuted (Giles vs. Little, 104 U. S., 291; Clarke vs. Boorman, 
18 Wall., 493). If an ambiguity exists, the court may 
look beyond the face of the will to ascertain the person or 
property to which the will applies, but never for the pur¬ 
pose of enlarging or diminishing the estate devised (King 
vs. Ackerman, 2 Black, 408; Barber vs. Pittsburgh, 166 
U; S., 83, 109). 

In the case of Clarke vs. Boorman, supra, Mr. Justice 
Miller, delivering the opinion, said: 

*‘Of all legal instruments wills are the most in¬ 
artificial, the least to be governed in their construc¬ 
tion by the settled use of legal technical terms, the 
will itself being often the production of persons not 
only ignorant of law, but of the correct use of the 
language iii which it is ^tten. Under the state of 
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the science of law as applicable to the construction of 
wills, it mav well be doubted if anv other source 
of enlightenment in the construction of a will is of 
as much assistance as the application of natural rea¬ 
son to the language of the instrument, under the 
light which may be thrown upon the intent of the 
testator by the extrinsic circumstances surrounding 
its execution, and connecting the parties and the 
property devised with the testator and with the in¬ 
strument itself/’ 

Applying these well-settled principles of construction to 
the interpretation of the disputed Items G and H of the will 
of James McDonald, the court will find that no light is shed 
upon the meaning of these items by any other portion of 
the will; they stand alone, are plain and unambiguous, and 
the only doubt regarding their meaning arises when it is 
sought to compare the clear language of the will with the 
character and quantity of the testator’s holdings of Stand¬ 
ard Oil stock at the date of the dissolution of the Standard 
Oil Company of New Jersey and the distribution of the 
stocks owned by it in subsidiary companies on December 1, 
1911, and the testator’s holdings of such stocks at the date 
of the execution of his will June 26, 1913, and of the codicil 
thereto, on April 14, 1914, and at the time of his death, 
January 13, 1915. 

At the time of such dissolution and distribution the tes¬ 
tator was the owner of 2,478 shares out of a total of 983,383 
of the capital stock of the Standard Oil Company of New 
Jersey. The Standard Oil Company of New Jersey con¬ 
trolled 33 or more subsidiary corporations, in some of which 
it owned all of the stock, in others a majority of the shares, 
and in some less than a majority (173 Fed. R., 197 
and *107-108). The shares in subsidiary companies were 
distributed by the Standard Oil Company of New Jersey 
in accordance with the circular sent to its stockholders on 
November 15, 1911, which clearly indicated the propor¬ 
tion of stock in each subsidiary which one share of stock 
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in the Standard Oil Company of New Jersey was entitled to 
receive in the distribution. The testator, who was thor¬ 
oughly familiar with the affairs of the Standard Oil Com¬ 
pany by reason of his long connection with it, made his 
own calculation upon this circular of the number of sub¬ 
sidiary shares to which he thought he was entitled, sent it 
to Vice-President Reighley of the Fulton Trust Company, 
who revised his figures, and the Trust Company, fully 18 
months prior to the execution of the will, received the shares 
of stock in the various subsidiary companies to which Mr. 
McDonald was entitled, as shown upon Exhibit E (R., 16, 
*30), and thereafter held these shares for him. With such 
distribution the interest of the Standard Oil Company of 
New Jersey in the subsidiary companies completely ended. 
So that, in June, 1913, when the testator made his will 
and used the expression in Item G ‘‘and a pro rata 
(600/983,383) of the stocks of all the companies formerly 
subsidiaries of the said Standard Oil Co. of New Jersey 
stocks of which I am the owner at the time of my death,” 
he was dealing with and attempting to dispose of shares of 
stock of corporations wholly independent of the Standard 
Oil Company of New Jersey of which he was the owner 
directly and not indirec'tly by virtue of his holdings of 
stock in such Standard Oil Company. At the time of mak¬ 
ing his will, the testator had already disposed of his shares 
of stock in one of the subsidiaries, the Waters-Pierce Oil 
Company, and between the date of his will and the date 
of his death he sold the fractional shares in the other sub¬ 
sidiary companies. It was in anticipation of the possi¬ 
bility of such a sale that he inserted the phrase “of which 
I am the owner at the time of my death.” With all def¬ 
erence to the opinion of the learned court below, we cannot 
see any logical reason for holding that this saving clause 
enlarged the meaning of “pro rata” which immediately 
precedes it. The testator e\ddently intended the expression 
“pro rata (600/983,383)” to have no other or greater sig- 
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nificance than the meaning attached to these figures in the 
circular issued by the Standard Oil Company of New Jersey 
on November 15, 1911—that is, 600 shares of the stock 
of the Standard Oil Company of New Jersey and the pro 
rata of the shares in subsidiary companies which went with 
these 600 shares in the distribution, not a pro rata or other 
fixed proportion of all of his holdings at the time of his 
death in the stocks of former subsidiaries of the Standard 
Oil Company. 

It is obvious that the language of Items G and H of the 
will is open to three constructions, two of which are sug¬ 
gested in the bill filed by the executors (R., 4) and the 
third of which is insisted upon in the answer filed by Mrs. 
McDonald (R., 19) and was adopted by the court below. 
The first or minimum theory is that bv a strict interpreta- 
tion of the words employed the testator intended Mrs. Mc¬ 
Donald to have in her indi\’idual capacity, under Item G, 
addition to the 600 shares of stock of the Standard Oil Com¬ 
pany of New .Jersey only 600/983,383ds of the shares of the 
subsidiary companies owned by the testator at the time of his 
death, the value of which would amount to about $1,406.56. 
The second theorv, and the one conceded bv the son James 
McDonald, Jr., but not admitted as correct by the executors, 
who can make no concession, is that the testator intended 
by the language of Item G to give his widow, in addition to 
the 600 shares of stock of the Standard Oil Company, the 
shares of stock in subsidiary companies which were allotted 
to the holders of 600 shares of Standard Oil Company in the 
distribution of December, 1911, provided the testator had 
not disposed of them prior to his death (such additional 
shares being enumerated in Exhibit F with the plaintiffs^ 
bill, R., 16, *31). The third theory of construction is the 
one advanced by Mrs. McDonald calling for the maximum 
amount or 600/2478ths of all of the shares in subsidiary 
companies owned by the testator at the time of his death, no 
matter how acquired. 



This latter construction, which prevailed with the court 
• below, not only compels the emasculation and disregard of 
certain important phrases in Items G and H of the will, but 
makes it necessary to rewrite these items’ as follows: 

‘‘(G) I bequeath to my wife Charlotte Jane Isa¬ 
belle—^if she survives me six hundred shares (600) 
of the stock of the Standard Oil Co. of New Jersey 
and 600/2478ths of the stocks of all the companies 
formerly subsidiaries of the Standard Oil Co. of 
New Jersey of which I am the owner at the time of 
my death,^’ etc. 

“(H) I bequeath to my wife—Charlotte Jane 
Isabelle—in trust for her son Arthur B. Campbell 
two hundred (200) shares of the stock of the Stand¬ 
ard Oil Co. of New Jersey and 200/2478ths of the 
stocks of all the companies formerly subsidiary to 
the Standard Oil Co. of New Jersey of which I am 
the owner at the time of my death,” etc. 

The pro rata 600/2478ths is in ac‘cord with the chancel¬ 
lor's interpretation of these items, but does not express 
the testators meaning, we respectfully submit. The ’‘pro 
rata” in the testator’s mind when he drew his will was the 
pro rata of subsidiar}' shares which attached to each share 
of the stock of the Standard Oil Company in the distribution 
of 1911. 

The vice of the opinion and decree below is that the court 
determined what the testator meant by “pro rata” as of the 
date of testator’s death and not as of the date when the will 
was made, thereby ascertaining the testator’s testamentary 
intentions in June, 1913, from the testator’s financial situ¬ 
ation on January 13, 1915. 

In his opinion, the learned justice says: 

“Had there been no separation of the subsidiary 
companies from the Standard Oil Co. of New Jer¬ 
sey, the gift of 600 shares to the wife, and 200 shares 
for the stepson, of the Standard Oil Co. of New 
Jersey, would necessarily have carried therewith pre- 


10 


cisely and exactly that which this court finds the 
testator intended to give under Items G and H of his 
wiU.” 

‘^Had there been no separation of the subsidiary com¬ 
panies/’^ there would have been no controversy. That is 
the crux of the case. It is apparent from this lan¬ 
guage that the court below, adopting the theory of construc¬ 
tion earnestly urged upon him by counsel for Mrs. Mc¬ 
Donald, acted upon the untenable hypothesis that the tes¬ 
tator at the time of making his will had made an absolute 
gift of 600 shares of Standard Oil stock to his widow, and 
from that time on, even from a date anterior thereto, when 
the decree of dissolution became effective, these 600 shares 
carried to Mrs. McDonald all of the stock dividends and ac¬ 
cretions from former subsidiaries of the Standard Oil Com¬ 
pany, as though no separation had taken place, in- 
stead of such dividends and accretions from independent sub¬ 
sidiary shares going to swell the coi'pus of the testator^s 
estate, which his will otherwise disposed of. Such a con¬ 
struction, we submit, not onlv does violence to the real 
intention of the testator, but gives to a testamentary be¬ 
quest all of the peculiar characteristics of a gift inter vivos. 
No authority is cited by the court for this remarkable de¬ 
cision, and we think no support will be found for such a 
hypothesis either in the w’ords of the will or in judicial 
utterance. 

The court below further says: 

‘The shares of the subsidiary companies were of 
the essence of the original shares of the parent com¬ 
pany, and a part of it, and evidently were so con¬ 
sidered by the testator when he made his will; and 
when he gave an interest of the fixed proportion 
stated he meant to give the same interest in the 
subsidiary companies that he gave in the parent 
company, to the same extent as if the subsidiary 
companies had not been separated from the parent 
company.” 
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It is clear from this language that the court construed 
this testamentary disposition in the light of the principle 
which might be applicable if the instrument under con¬ 
sideration were a deed in trust or a deed of gift. The court 
below regarded the testator as the owmer of 2478/983,383ds 
of the Standard Oil Company^ of New Jersey, and held that 
he intended to give to his widow in her dual capacity 
600/2478ths and 200/2478ths of the total stock of that 
company as well as a like proportion of the stocks of its 
former subsidiaries of which it was not the owner and which 
it had distributed 18 months before. Had the testator in 
his lifetime made a gift of the 600 shares of stock of the 
Standard Oil Company or had he given to his widow 600 of 
such shares by will and after his death the Standard Oil Com¬ 
pany had increased its capital stock by the declaration of 
stock dividends, there might be some basis for the con¬ 
struction adopted by the learned Justice below and a situa¬ 
tion somewhat analogous to that in the case of Gibbons vs. 
Mahon (136 U. S., 549)—w’here it was held in a contro¬ 
versy between a life tenant and remaindermen that stock 
dividends resulting from doubling the capital of a gas 
company after a testator’s death, are to be regarded as 
capital belonging to the remaindermen and not as income 
passing to the life tenant—or to the facts in Leavitt’s estate 
(148 N. Y. SuppL, 758), the only authority cited by the 
court below. 

But the case at bar involves neither a gift inter vivos nor 
a bequest of stocks which multiplied in quantity or in¬ 
creased in value after the gift or legacy had become vested 
in the beneficiary. 

The fact that a distribution of the subsidiary shares had 
been made before the date of the will, and that the language 
of the will expressly gives a pro rata (600/983,383) 
of the shares in such subsidiaries, provided the testator still 
owned them at the time of his death, clearly indicates, we 
respectfully submit, that the testator did not intend the un- 
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usual stx)ck dividends and other accretions to be carried. 
If it had been his intention to give his widow a fixed pro¬ 
portion of all the Standard Oil stocks owned by him at the 
time of his death, he would have used some such expression 
as give and bequeath 600/2478ths of all of my shares 
of stock in the Standard Oil Company of New Jersey, and 
of any stocks of companies formerly subsidiary to the 
Standard Oil Company of New Jersey of which I may be 
owner at the time of my death,” or give and bequeath 
600 shares of my Standard Oil stock and the shares of the 
subsidiary companies which I have already received and 
may hereafter receive or acquire as the result of my owner¬ 
ship of said 600 shares,” etc. 

The testator, however, did not give his widow a fixed 
proportionate interest in his total holdings of Standard Oil 
subsidiary shares, either at the date of his will or at the 
time of his death. What he gave her was a designated num¬ 
ber of shares, constituting a part of his holdings in the 
Standard Oil Company and a fixed and named pro rata of 
his holdings of the stocks of subsidiary companies which 
he might own at the time of his death, not a fixed propor¬ 
tion of his total holdings. This bequest of stocks in the 
subsidiary’ companies could not carry any prior dividends or 
accretions, but only such dividends as were declared and 
paid after the testator's death, when it became effective. 

• To enlarge this bequest so as to include stock dividends 
declared and accretions formed prior to the testator's death, 
is to write a new will for James McDonald. 

It requires no authority to sustain the proposition that a 
will of personalty takes effect from the death of the testator 
(Hardenburgh vs. Ray, 151 U. S., 112), and refers to and 
comprises the property answering the description at that 
time (Hawkins on Wills, pp. 17, 18). 

It is equally well settled that a specific legacy only car¬ 
ries the dividends and accretions from the date of the tes¬ 
tator's death; ‘^in short, whatever the specific thing or fund 
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has legitimately earned from the time the legatee's right 
became vested*’ (Schouler on Wills and Administration, sec. 
480, p. 532, and note; AVilliams on Executors, 1424, 1438; 
Evans vs. Iglehart, 6 Gill & J., 171; Hawkins, supra, p. 
300). 

The testator made no bequest of any dividends to his widow 
and under the foregoing authorities she is entitled to none 
except those which were declared after the testator’s death 
on the shares which he bequeathed to her. Her right to 
these enormous stock dividends rests upon no better founda¬ 
tion than her right to cash dividends received bv the testator 
in his lifetime. A fortiori her claim to participation in the 
shares of the subsidiary companies purchased by the testator 
by the expenditure of cash in the exercise of subscription 
rights has even less to support it. Yet the court below 
awai-ded her in her dual capacity substantially one-third of 
the sum of more than $100,000, which the testator had in¬ 
vested in this manner. 

The court below construed the proviso in Items G and H 
''of which I am, the owner at the time of my death ''—which 
was manifestly intended as a saving clause—^to enlarge the 
gift of a pro rata of the subsidiary shares instead of limiting 
and restricting it. 

The learned Chancellor—evidently impressed by the 
magnitude of the estate, which he erroneously says approxi¬ 
mated from $3,500,000 to $4,000,000 at the date of the will 
(R., 32), whereas the appraised inventory value w’as only 
$4,042,616.27 (R., 50), at the date of the testator’s death 
18 months later, during which intervening period all 
Standard Oil shares had increased enormously in value— 
construed this will so as to give to the testator’s widow, in- 
di\’idually and as trustee for her son by a former marriage, 
approximately one-third of the testator’s holdings in Stand¬ 
ard Oil stocks at the date of his death in addition to the 
sum of $150,000 named in her antenuptial agreement of 
January 27, 1903, as the consideration for her release and 
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relinquishment of all rights in his property after his death 

(R., 15). 

It is resp^tfully submitted that the construction placed 
by the court below upon Items G and H of said will is 
erroneous and should be reversed. 

FREDERIC D. McKENNEY, 

JOHN S. FLANNERY, 

EDWARD C. DE WITT, 

Attorneys for Appellants, 

The Executors of the Last Will and 
Testament of Jaimes McDonald, Deceased, 
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